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Abstract

As an emerging and largely unfamiliar form of cultural heritage, digital cultural
property remains something of an enigma. Under the law of armed conflict, States
are bound to protect cultural property from harm, yet the rules applicable to
traditional cultural property do not transfer neatly to digital works. It is unclear,
for example, how the twin obligations to safeguard and respect cultural property,
as outlined in the 1954 Hague Cultural Property Convention, should apply to
digital creations— or even what digital material appropriately qualifies as cultural
property. Can only new digital creations, otherwise known as “born-digital”
material, be cultural property? What about high-quality copies of existing works,
such as an extremely high-resolution image of the Mona Lisa? Does it matter
whether a digital work has been reproduced in large quantities? Given the ubiquity
of digital media and the growing popularity of digital art and other works,
protecting digital cultural property in the event of armed conflict will require States
to consider and resolve as-yet undecided questions concerning the nature of digital
creations and the reasons why certain works should be preserved.

* The views expressed in this article are the author’s personal views and do not necessarily reflect those of
the Department of Defense, the US Army, the US Military Academy, or any other department or agency of
the US government. The analysis presented here stems from his academic research of publicly available
sources, not from protected operational information.
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It is unclear why humans first daubed pigments on stone or moulded figures from
clay. Succeeding generations, however, continued to craft original works and devise
new mediums for their creations. Over time, those novel formats shaped not only
how we create and express ourselves, but also how we have come to appreciate
art and the genius of the human imagination. In some cases, those new mediums
also challenged our sense of what is valuable and what we as a society consider
culturally meaningful. The desire to protect culturally important works, though,
has often come into conflict with another ancient human impulse: the desire to
make war.!

Attempts to moderate the destructive effects of conflict have met with
varying degrees of success throughout history. In the early twentieth century, for
example, the Covenant of the League of Nations and the Kellogg—Briand Pact
sought to restrict or even eliminate recourse to war, yet the world plunged into a
world war nevertheless. More limited efforts to regulate aspects of armed conflict
such as the treatment of the wounded and sick,? the treatment of prisoners of war?
and the use of certain weapons in war? have had a more lasting impact. The
subject of cultural property in armed conflict has also garnered significant
attention. As codified in the 1954 Hague Convention for the Protection of Cultural
Property in the Event of Armed Conflict (Cultural Property Convention)® and

1 See, for example, Margaret MacMillan, War: How Conflict Shaped Us, Profile Books, London, 2020, p. 5
(noting that while there is some disagreement among historians, anthropologists and sociobiologists, “the
evidence seems to be on the side of those who say that human beings, as far back as we can tell, have had a
propensity to attack each other in organized ways —in other words, to make war”); John Keegan, A History
of Warfare, Vintage Books, New York, 1993, p. 3 (“Warfare is almost as old as man himself, and reaches
into the most secret places of the human heart, places where self dissolves rational purpose, where pride
reigns, where emotion is paramount, where instinct is king”).

2 For example, Geneva Convention (I) for the Amelioration of the Condition of the Wounded and Sick in
Armed Forces in the Field of 12 August 1949, 75 UNTS 31 (entered into force 21 October 1950); Geneva
Convention (II) for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of
Armed Forces at Sea of 12 August 1949, 75 UNTS 85 (entered into force 21 October 1950).

3 For example, Geneva Convention (III) relative to the Treatment of Prisoners of War of 12 August 1949, 75
UNTS 135 (entered into force 21 October 1950).

4 For example, Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons
Which May Be Deemed to Be Excessively Injurious or to Have Indiscriminate Effects, 1342 UNTS 137,
10 October 1980; Protocol (II) on Prohibitions or Restrictions on the Use of Mines, Booby-Traps and
Other Devices, 1342 UNTS 168, 10 October 1980; Protocol (III) on Prohibitions or Restrictions on the
Use of Incendiary Weapons, 1342 UNTS 171, 10 October 1980; Protocol (IV) on Blinding Laser
Weapons, 1380 UNTS 370, 13 October 1995; Protocol (V) on Explosive Remnants of War, 2399 UNTS
100, 28 November 2003; Convention on the Prohibition of the Development, Production, Stockpiling
and Use of Chemical Weapons and on Their Destruction, 1974 UNTS 45, 13 January 1993.

5 Convention for the Protection of Cultural Property in the Event of Armed Conflict, 249 UNTS 240, 14
May 1954 (Cultural Property Convention).
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addressed in subsequent international agreements,® the law relating to cultural
property has helped spare cultural objects from harm in war.”

Digital technology, however, has begun to strain our understanding of what
constitutes cultural property. In particular, the ability to make digital copies of
works with ease and exactness has raised questions about the cultural value of
reproduced or reproducible works and the expectation to protect them in armed
conflict. Although digital technology may have rekindled these concerns,
discomfort over copies predates the invention of digital mediums. In the
nineteenth and twentieth centuries, the invention of lithography and photography
heralded the beginning of what Walter Benjamin famously called the “Age of
Mechanical Reproduction”.® Benjamin argued that a copy of a unique work of
art—even “the most perfect reproduction” of it—could never equal the original
because copies could not capture the “authenticity” or possess the “aura” of their
exemplars.® For Benjamin, “[t]he authenticity of a thing is the essence of all that
is transmissible from its beginning, ranging from its substantive duration to its
testimony to the history of which it has experienced”.!® It is a reflection of a
work’s existence in time and space.!! The patina of an ancient bronze statue,
therefore, is not only a sign, but also a constituent, of its authenticity.!> “Aura”,
meanwhile, refers to the authority possessed by a unique and original work.!3

The advent of art forms designed for reproducibility, however, unsettled
our understanding of authenticity and aura. As Benjamin observed, “[f]Jrom a
photographic negative, ... one can make any number of prints; to ask for the
‘authentic’ print makes no sense”.!* The questions of authenticity and aura that
Benjamin raised in the early twentieth century have only grown more apparent
today. The “Age of Digital Reproduction” has virtually obliterated the distinction
between originals and copies.!> Just as the digital revolution forced a

6  See, for example Protocol Additional (I) to the Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of International Armed Conflicts, 1125 UNTS 3, 8 June 1977 (entered into force 7
December 1978) (AP I), Art. 53; Protocol Additional (II) to the Geneva Conventions of 12 August 1949,
and relating to the Protection of Victims of Non-International Armed Conflicts, 1125 UNTS 609, 8 June
1977 (entered into force 7 December 1978) (AP II), Art. 16; Second Protocol to the Hague Convention of
1954 for the Protection of Cultural Property in the Event of Armed Conflict, 2253 UNTS 172, 16 March
1999 (Second Protocol).

7  Roger O’Keefe, The Protection of Cultural Property in Armed Conflict, Cambridge University Press,
Cambridge, 2006, p. 2 (explaining that “there is a greater possibility than ever before of sparing
cultural property from damage and destruction in wartime”).

8 Walter Benjamin, “The Work of Art in the Age of Mechanical Reproduction”, in Walter Benjamin,
Illuminations, ed. Hannah Arendt, trans. Harry Zohn, Mariner Books, Boston, 2019.

9 Ibid., pp. 170-172.

10 Ibid., p. 171.

11 See Erin Nicholson, “Keywords Glossary: Authenticity”, Chicago School of Media Theory, available at:
https://csmt.uchicago.edu/glossary2004/authenticity.htm (all internet references were accessed in
February 2022).

12 See, for example, W. Benjamin, above note 8, pp. 169-170.

13 Mike Young, “Keywords Glossary: Aura”, Chicago School of Media Theory, available at: https:/csmt.
uchicago.edu/glossary2004/aura.htm.

14 W. Benjamin, above note 8, p. 174.

15 See, for example, Douglas Davis, “The Work of Art in the Age of Digital Reproduction”, Leonardo, Vol. 28,
No. 5, 1995, p. 381 (“The work of art in the age of digital reproduction is physically and formally
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re-evaluation of the law’s applicability to other aspects of society, digital means of
creation and reproduction have necessitated a re-evaluation of what constitutes a
work of art and cultural property more broadly.'®

One source that has addressed the cultural importance of digital works is the
Tallinn Manual 2.0 on the International Law Applicable to Cyber Operations (Tallinn
Manual 2.0).!7 Released in 2017, the Tallinn Manual 2.0 reflects the state of the
public international law governing cyber warfare and peacetime cyber operations as
understood by a distinguished group of legal experts known collectively as the
International Group of Experts.!® Significantly, the Tallinn Manual 2.0 includes a
rule requiring that States respect and protect cultural property, including “digital
cultural property”, in armed conflict.!® Digital cultural property, however, remains
an elusive concept, and for military forces obligated to protect cultural property in
armed conflict, uncertainty about the character of digital material will affect the
planning and execution of military operations. Absent a clearer understanding of
digital works, material of great importance to the cultural heritage of the world could
be lost. Ultimately, if digital cultural property must be safeguarded and respected like
tangible cultural property in the event of armed conflict, how must States
discriminate between what is and what is not appropriately digital cultural property?

This article begins by outlining the obligation to protect cultural property in
the event of armed conflict as provided in the Cultural Property Convention. Under
the Convention, protection consists of both a duty to safeguard and a duty to respect
cultural property. Because the nature of digital material differs substantially (literally
and figuratively) from that of physical material, traditional approaches to
safeguarding and respecting tangible cultural property may be ill-suited to the
protection of digital works.

In the second section, the article considers the Cultural Property Convention’s
definition of cultural property and States’ protection obligations under the Convention.
Other international instruments —adopted both before and after the Cultural Property
Convention — have also sought to define cultural property, but while these definitions
feature some overlap, they do not neatly align.?® For purposes of this article, therefore,

chameleon. There is no clear conceptual distinction now between original and reproduction in virtually
any medium based in film, electronics, or telecommunications”).

16 See, for example, US Supreme Court, Carpenter v. United States, 585 U.S. ___ (2018), 2018 (holding that
law enforcement’s acquisition of cell-site location information was a search under the Fourth Amendment
and required a warrant); US Supreme Court, South Dakota v. Wayfair, Inc., 585 U.S. ___ (2018), 2018
(holding that states may tax internet commerce); Michael N. Schmitt (ed.), Tallinn Manual on the
International Law Applicable to Cyber Warfare, Cambridge University Press, Cambridge, 2013 (Tallinn
Manual) (examining how extant legal norms apply to cyber warfare); Michael N. Schmitt (ed.), Tallinn
Manual 2.0 on the International Law Applicable to Cyber Operations, Cambridge University Press,
Cambridge, 2017 (Tallinn Manual 2.0), Rule 142.

17 Tallinn Manual 2.0, above note 16, Rule 142.

18 Ibid., pp. 1-3. The Tallinn Manual 2.0 expanded on the work of the 2013 Tallinn Manual, above note 16,
which focused specifically on cyber operations involving the use of force and those that occurred in armed
conflict. The Tallinn Manual 2.0 broadened the scope of the 2013 Manual to include rules related to
peacetime cyber activities.

19 Tallinn Manual 2.0, above note 16, Rule 142.

20 See, for example, US Department of War, Instructions for the Government of Armies of the United States in
the Field, General Order No. 100, 24 April 1863 (Lieber Code), Arts 34-35; Regulations Respecting the
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the Cultural Property Convention’s definition will serve as the foundation for
analyzing cultural property, whether in physical or digital form.

In the third section, the article explores the nature of digital material and
important conceptual differences between digital and physical works. The third
section begins by examining how the drafters of the Tallinn Manual 2.0 debated
the meaning of terms such as “object” and “property” when considering digital
candidates for protection in armed conflict. The article then analyzes differences
between species of digital creations. Broadly speaking, digital works can be divided
into two general categories of material: (1) “born-digital” material —works
originally created in a digital medium, like a work of digital art or cultural data
entered and stored electronically; and (2) digital surrogates— digital facsimiles of
extant physical works. The section concludes by comparing how concepts such as
aura and authenticity apply to original works and reproductions in both physical
and digital mediums. The article contends that elements traditionally valued in
physical creations—such as aura and authenticity—are arguably inapplicable to
digital works, which can be replicated with exactness and in large quantities. Given
the ease of digital reproduction, the protection of cultural information rather than
the identification of the “original” digital work may be more salient.

The fourth section examines why some digital material deserves
consideration as digital cultural property and how digital cultural property may
be identified through direct and indirect indicators. This section discusses how
our understanding of tangible goods has informed our evaluation of digital works
and suggests that digital material requires a new approach to protection.

Lastly, the fifth section warns that States must be purposeful and deliberate
about identifying the digital works they consider to be of great importance to their
national cultural heritage. Because identifying an adversary’s digital cultural
property during armed conflict could be impracticable, States must actively heed
their duty to safeguard their own cultural property. This means that they must
identify the works they consider digital cultural property, notify other States of
the cultural property, and potentially mark the works as digital cultural property.
The duty to safeguard cultural property, which States often neglect with respect
to physical works, will play an outsize role in the protection of digital forms of
cultural property.

Safeguarding and respecting cultural property in the event of
armed conflict

Conceived in the aftermath of the Second World War, the Cultural Property
Convention sought to protect cultural property against the destructive effects of

Laws and Customs of War on Land, Annexed to Convention No. IV Respecting the Laws and Customs of
War on Land, 36 Stat. 2227, TS No. 539, 18 October 1907, Art. 27; Convention No. IX Concerning
Bombardments by Naval Forces in Time of War, 36 Stat. 2351, TS No. 542, 18 October 1907, Art. 5;
Treaty on the Protection of Artistic and Scientific Institutions and Historic Monuments, 49 Stat. 3267,
TS No. 899, 15 April 1935 (Roerich Pact), Art. 1; AP I, Art. 53; AP II, Art. 16.
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armed conflict while acknowledging the realities of military operations.?! The
Convention defined cultural property in purely tangible terms, for when it was
signed in 1954, the digital creation and reproduction of works was not yet
possible.?2 In the decades since, digital technology has transformed society in
profound ways, resulting in what has been described as a digital revolution.??
That transformation has, among other things, introduced new mediums for
expression, altered how we conceive of and appreciate art, and revolutionized the
organization, storage and retrieval of data.?* Already, digital film and digital
audio recording have drastically reshaped the movie and music industries, while
digital artwork has become increasingly prized and valued.?> Other digital
materials — including texts, databases, still images, graphics, software and web
pages —have also emerged as potential sources of culturally important works.2°

21 See Cultural Property Convention, Art. 4(2) (stating that the obligation to respect cultural property and
refrain from any act of hostility against such property “may be waived only in cases where military
necessity imperatively requires such a waiver”); see also Second Protocol, Art. 6. But see AP I, Art. 53
(establishing that it is prohibited to commit acts of hostility against cultural objects and places of
worship); AP II, Art. 15 (similarly establishing that it is prohibited to commit acts of hostility against
cultural objects and places of worship). Both Article 53 of AP I and Article 16 of AP II, however, state
explicitly that they apply “[w]ithout prejudice to the provisions of the Hague Convention for the
Protection of Cultural Property in the Event of Armed Conflict”. Accordingly, both provisions do not
necessarily abrogate the waiver for imperative military necessity outlined in Article 4(2) of the Cultural
Property Convention. See, for example, Yoram Dinstein, The Conduct of Hostilities under the Law of
International Armed Conflict, 3rd ed., Cambridge University Press, Cambridge, 2016, pp. 207-208
(“The ‘without prejudice’ qualification in Article 53 [of AP I] makes it clear that the legal regime
established in the [Cultural Property Convention] is not invalidated”); R. O’Keefe, above note 7, p. 208
(noting that the “without prejudice” clause in the chapeau of Article 53 was “inserted to make it clear
that article 53 is not intended to modify the existing legal obligations of those Parties to [AP I] which
are also Parties to the [Cultural Property Convention]”).

22 Cultural Property Convention, Art. 1.

23 See, for example, Heather Harrison Dinniss, Cyber Warfare and the Laws of War, Cambridge University
Press, Cambridge, 2012, p. 14 (“It is axiomatic to say that the information revolution is fundamentally
changing societies”); June Jamrich Parsons and Dan Oja, New Perspectives on Computer Concepts,
Cengage, Boston, MA, 2009, p. 4 (“The digital revolution is an ongoing process of social, political, and
economic change brought about by digital technology, such as computers and the Internet”). The
digital revolution is also sometimes referred to as the third industrial revolution: see H. H. Dinniss, above.

24 For example, the introduction of verifiable assets, such non-fungible tokens (NFTs), has revolutionized
how digital artwork can be bought and sold. See, for example, Josie Thaddeus-Johns, “What Are NFTs,
Anyway? One Just Sold for $69 Million”, New York Times, 12 March 2021, available at: www.nytimes.
com/2021/03/11/arts/design/what-is-an-nft.html; Clive Thompson, “The Untold Story of the NFT
Boom”, New York Times, 12 May 2021, available at: www.nytimes.com/2021/05/12/magazine/nft-art-
crypto.html.

25 See, for example, Manohla Dargis and A. O. Scott, “Film Is Dead? Long Live Movies”, New York Times, 6
September 2012, available at: www.nytimes.com/2012/09/09/movies/how-digital-is-changing-the-nature-
of-movies.html; Ian Morris, “Technology is Destroying the Music Industry, Which Is Great for the Next
Taylor Swift, Forbes, 17 November 2014, available at: www.forbes.com/sites/ianmorris/2014/11/17/
technology-is-destroying-the-music-industry-which-is-great-for-the-next-taylor-swift/?sh=dc6538b236b8;
Eileen Kinsella, “An NFT Artwork by Beeple Just Sold for an Unbelievable $69 Million at Christie’s —
Making Him the Third Most Expensive Living Artist”, Artnet, 11 March 2021, available at: https:/
news.artnet.com/market/christies-nft-beeple-69-million-1951036; Chistiane Paul, “Histories of the
Digital Now”, Whitney Museum of American Art, available at: https:/whitney.org/essays/histories-of-
the-digital-now.

26 See, for example, Charter on the Preservation of the Digital Heritage, 17 October 2003, Art. 1 (stating that
“[d]igital materials include texts, databases, still and moving images, audio, graphics software and web
pages, among a wide and growing range of formats”).
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The digital revolution has also created an entirely new domain—cyberspace—
through which States and non-State actors now vie for advantage, to achieve
effects both in the physical world and in the incorporeal realm of bits and bytes.?”

Meanwhile, the conditions that compelled States to adopt the Cultural
Property Convention in the first place persist; armed conflict remains a grave
threat to cultural property around the world. In an age of digital creation and
reproduction, determining whether digital material might also constitute cultural
property —that is, digital cultural property — entitled to the same protections as its
physical analogues has emerged as an increasingly relevant consideration.

The first step to determining how the Cultural Property Convention applies
to digital material is understanding how the Convention protects traditional forms
of cultural property. Works created and duplicated digitally are unlike those devised
from tangible materials. They exist in time and space differently than physical
objects and, arguably, are valued differently as well. Despite these contrasts, the
law of armed conflict appears to protect digital cultural property to the same
extent as more conventional, more broadly accepted forms of tangible cultural
material.2® Rule 142 of the Tallinn Manual 2.0 states unequivocally: “The parties
to an armed conflict must respect and protect cultural property that may be
affected by cyber operations or that is located in cyberspace. In particular, they
are prohibited from using digital cultural property for military purposes.”?®

The Cultural Property Convention envisions the protection of cultural
property as comprising two main components: the safeguarding of cultural
property by territorial States, and respect for such property by both territorial
States and those engaged in armed conflict with them.3® With regard to
safeguarding, Article 3 of the Convention provides that States are required to
safeguard cultural property located in their territory against the foreseeable effects
of an armed conflict.3! Article 3, however, does not mandate what measures a
State must implement. Rather, it specifies only that States must “tak[e] such
measures as they consider appropriate”.3? Article 5 of the 1999 Second Protocol
to the Cultural Property Convention (Second Protocol), on the other hand, does
define certain preparatory measures to safeguard cultural property, including the
“preparation of inventories”.>> Even for States not party to the 1999 Second
Protocol, the illustrative examples outlined in Article 5 can help inform how
States safeguard cultural property.

27 See, for example, William J. Lynn III, “Defending a New Domain: The Pentagon’s Cyberstrategy”, Foreign
Affairs, Vol. 89, No. 5, 2010, p. 101 (“As a doctrinal matter, the Pentagon has formally recognized
cyberspace as a new domain of warfare. Although cyberspace is a man-made domain, it has become
just as critical to military operations as land, sea, air, and space”).

28 Tallinn Manual 2.0, above note 16, Rule 142.

29 Ibid.

30 Cultural Property Convention, Arts 2 (“Protection of Cultural Property”), 3 (“Safeguarding of Cultural
Property”), 4 (“Respect for Cultural Property”).

31 Ibid., Art. 3 (requiring that parties “undertake to prepare in time of peace for the safeguarding of cultural
property situated within their own territory against the foreseeable effects of an armed conflict”).

32 Ibid. art. 3.

33 Second Protocol, Art. 5.
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Inherent in the notion of safeguarding—and implied in Article 5 of the
Second Protocol—is the identification of relevant cultural property. As Roger
O’Keefe has observed, “the measure sine qua non that a Party can and should
take in pursuance of the obligation laid down in article 3 is the identification of
the property in question”3* Determining what constitutes cultural property is
explored in more detail in the following section below.

Notification can also be crucial to safeguarding. Once a State has identified
the cultural property located in its territory, effective safeguarding should reasonably
include notifying others of the nature and location of the designated property.>> The
Cultural Property Convention, however, does not stipulate how States can or should
notify other States in advance of armed conflict, and in practice, few States regularly
disseminate detailed information about their cultural property.’¢ As UNESCO’s
Protection of Cultural Property Military Manual (UNESCO Manual) explains,

[t]he challenge for military planners and forces in the field is that almost no
state party to the 1954 Convention indicates explicitly, for the benefit of
potential parties to an armed conflict on its territory, all the precise objects,
structures and sites that it deems “cultural property”.>”

While the UNESCO Manual suggests that an opposing State could consult an
adversary’s “register of national cultural heritage or similar domestic legal or
administrative inventory” to ascertain what the territorial State considers cultural
property, it also recognizes that accessing these registers and inventories “may
prove difficult for military planners and impossible for forces in the field”.
Under Article 7 of the Cultural Property Convention, States are expected to
incorporate cultural property “services or specialist personnel” into their armed
forces, and access to this expertise could help.?® Nevertheless, a State’s formal
communication of its cultural property to others would be more definitive than
expecting armed forces to rely on external sources and a degree of conjecture to
identify an opposing State’s cultural property.

Alternatively, a State could mark cultural objects to identify them as
cultural property. The Cultural Property Convention provides for the physical
marking of cultural property with the Convention’s distinctive emblem, but such
marking is not obligatory and, in some cases, may be undesirable.*’ For example,
affixing the Convention’s blue and white shield to a work of art or cultural

34 R. O’Keefe, above note 7, p. 114.

35 See Cultural Property Convention, Art. 3; R. O’Keefe, above note 7, p. 114.

36 Roger O’Keefe et al., Protection of Cultural Property Military Manual, UNESCO, Paris, 2016 (UNESCO
Manual), p. 13.

37 Ibid., p. 13.

38 Ibid, p. 14.

39 Cultural Property Convention, Art. 7(2). Article 7 also provides for the promulgation of military
regulations or instructions to “ensure observance” of the convention and to “foster ... a spirit of

respect for the culture and cultural property of all peoples”. Ibid., Art. 7(1).

40 Ibid., Arts 6 (“Distinctive Marking of Cultural Property”), 16 (“Emblem of the Convention”), 17 (“Use of
the Emblem”). See also R. O’Keefe, above note 7, pp. 116-117 (noting that practicality and aesthetics
militate against marking movable cultural property with the distinctive emblem of the Convention).
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artifact —a handscroll, painting or sculpture, for instance — could be impractical or
aesthetically unappealing.#! Moreover, relying on visual markings alone to secure
the protections of the Convention, rather than on timely and detailed
notifications to States, is risky. Modern targeting often occurs outside visual
range, increasing the likelihood that cultural property might be inadvertently
damaged or destroyed by an opposing force.*> Of more immediate consequence,
as the UNESCO Manual states, is the reality that “in practice no state affixes the
emblem to every item of its cultural property, and most states do not use the
emblem at all”.43

In the absence of a declaration by a State attesting to its cultural property —
such as a published list—or the marking of all such property with the distinctive
emblem of the Convention, it is unlikely that an opposing State could know
definitively what moveable and immovable property the territorial State considers
cultural property.#* States are nevertheless obligated under Article 4 to respect
cultural property in armed conflict whether or not it has been previously
identified or marked.**> Article 4(5) provides:

No High Contracting Party may evade the obligations incumbent upon it under
the present Article, in respect of another High Contracting Party, by reason of
the fact that the latter has not applied the measures of safeguard referred to in
Article 3.4

To satisfy its Article 4 obligations, then, an opposing State may be forced to assume
by default the responsibility for determining what constitutes cultural property in a
territorial State.*” Under these circumstances, what must an opposing State and its

41 See R. O’Keefe, above note 7, pp. 116-117. In some cases, the distinctive emblem can be affixed in a way
that does not distort or distract from the object; for example, the protective emblem can be placed on the
object’s base or pedestal. As the records of the Intergovernmental Conference indicate, however, aesthetic
and even psychological considerations had already been flagged as potential areas of concern during the
drafting of the Cultural Property Convention. See Jan Hladik, “Marking of Cultural Property with the
Distinctive Emblem of the 1954 Hague Convention for the Protection of Cultural Property in the
Event of Armed Conflict”, International Review of the Red Cross, Vol. 86, No. 854, 2004, p. 381,
quoting UNESCO, Records of the Conference Convened by the United Nations Educational, Scientific
and Cultural Organization, Held at The Hague from 21 April to 14 May 1954, 1961, p. 383 (observing
that “such marking, in peace-time, might raise difficulties on aesthetic and even psychological grounds”).

42 See, for example, Alex Leveringhaus, “Distance, Weapons Technology and Humanity in Armed Conflict”,
Humanitarian Law and Policy Blog, 6 October 2017, available at https:/blogs.icrc.org/law-and-policy/
2017/10/06/distance-weapons-technology-and-humanity-in-armed-conflict/ (observing that “the drone
operator, safely seated in a cubicle located thousands of miles away from a theatre, has become an
enduring symbol of distance in warfare”).

43 UNESCO Manual, above note 36, p. 14.

44 R. O’Keefe, above note 7, p. 111.

45 Cultural Property Convention, Art. 4(5); see also UNESCO Manual, above note 36, p. 111.

46 Cultural Property Convention, Art. 4(5).

47 R. O’Keefe, above note 7, p. 111 (observing that when a territorial State has failed to notify other States in
advance of the identify and location of the cultural property on its territory, or has failed to mark such
property with the distinctive emblem of the Convention, “the opposing Party must hazard an
assessment as to the cultural importance of the property in question”); UNESCO Manual, above note
36, p. 14 (stating that when in doubt, commanders and other military personnel should proceed on the
assumption that all “movable and immovable property of historic, artistic or architectural significance”
identified on the territory of another State is “of great importance to the cultural heritage of that state”).

1091


https://blogs.icrc.org/law-and-policy/2017/10/06/distance-weapons-technology-and-humanity-in-armed-conflict/
https://blogs.icrc.org/law-and-policy/2017/10/06/distance-weapons-technology-and-humanity-in-armed-conflict/
https://blogs.icrc.org/law-and-policy/2017/10/06/distance-weapons-technology-and-humanity-in-armed-conflict/

R. Alcala

military planners and forces in the field do to identify the requisite cultural
property?

What is cultural property?

The Cultural Property Convention’s definition

Article 1 of the Cultural Property Convention defines “cultural property” to include,
irrespective of origin or ownership,

(a) movable or immovable property of great importance to the cultural heritage
of every people, such as monuments of architecture, art or history, whether
religious or secular; archaeological sites; groups of buildings which, as a
whole, are of historical or artistic interest; works of art; manuscripts, books
and other objects of artistic, historical or archaeological interest; as well as
scientific collections and important collections of books or archives or of
reproductions of the property defined above;

(b) buildings whose main and effective purpose is to preserve or exhibit the
movable cultural property defined in sub-paragraph (a) such as museums,
large libraries and depositories of archives, and refuges intended to shelter, in
the event of armed conflict, the movable cultural property defined in sub-
paragraph (a);

(c) centres containing a large amount of cultural property as defined in sub-
paragraphs (a) and (b), to be known as “centres containing monuments”.48

As defined in Article 1, the term “cultural property” bears a legal meaning particular
to the Convention and its protocols.** The definition established in Article 1,
however, also frequently serves as a starting point for evaluating cultural property
more broadly in armed conflict.>® The US Department of Defense Law of War
Manual, for example, provides: “‘Cultural property’ is a term of art that is
defined in the 1954 Hague Cultural Property Convention.”! The Air and Missile
Warfare Manual adopts the Cultural Property Convention’s definition virtually

48
49

50

51

Cultural Property Convention, Art. 1.

Ibid. (stating the term “cultural property” is defined “[f]or the purposes of the present Convention”); see
also R. O’Keefe, above note 7, p. 102 (“As the chapeau to the provision states, the definition is strictly for
the purposes of the Convention. It is not cross-referable to the definitions of cultural property found in
subsequent UNESCO standard-setting instruments in the field of cultural heritage”).

See, for example, US Department of Defense (DoD), Department of Defense Law of War Manual, revised
ed., Office of the General Counsel, December 2016, para. 5.18.1; UK Ministry of Defence, The Manual of
the Law of Armed Conflict, 2004, paras 5.26, 5.26.2; Harvard University Program on Humanitarian Policy
and Conflict Research (HPCR), Manual on International Law Applicable to Air and Missile Warfare, 2009
(HPCR Manual), Rule 1(0); Tallinn Manual 2.0, above note 16, p. 534.

DoD, above note 50, para. 5.18.1.1.
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verbatim.>? Meanwhile, the Tallinn Manual 2.0 states that the definition in Article 1
“reflects customary international law”.>3

Earlier codifications, such as the 1907 Hague Regulations, conceived of
cultural property more expansively.>* For example, Article 27 of the 1907 Hague
Regulations required that

[i]n sieges and bombardments all necessary steps must be taken to spare as far
as possible, buildings dedicated to religion, art, science, or charitable purposes,
historic monuments, hospitals, and places where the sick and wounded are
collected, provided they are not being used at the time for military purposes.>

Meanwhile, Article 56 prohibited seizing, damaging or destroying property
belonging to “institutions dedicated to religion, charity and education, the arts
and sciences”, as well as historic monuments and works of art and science.>®

In formulating the Cultural Property Convention’s definition, the
Convention’s drafters sought to avoid prescribing an over-inclusive and
potentially impracticable definition of cultural property.”” Accordingly, they
abandoned the 1907 Hague Regulations’ broad conception of cultural property
for what they believed was something more manageable. O’Keefe writes:

The unchallenged assumption was that it was unrealistic to hope to protect
every building dedicated to religion, art, science or charitable purposes, every
historic monument, and every work of art in the event of armed conflict.
What was wanted was a convention of narrower application, so as to render
feasible a higher standard of protection.>®

As adopted, Article 1(a) of the Cultural Property Convention recognizes “movable
or immoveable property of great importance to the cultural heritage of every people”
to be cultural property.>® Significantly, the phrase “of great importance to the
cultural heritage of every people” has been interpreted to mean “of great
importance to the national cultural heritage of each respective Party” rather than
to “all people collectively”.®® Therefore, the onus is on individual States to

52 HPCR Manual, above note 50, Rule 1(0). The HPCR Manual purports to “produce a restatement of
e